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CIVIL JUDGMENTS ENFORCEMENT BILL 2003 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [5.11 pm]:  Just before the debate was interrupted I was dealing with 
the question of procedures and special remedies contained in division 7 of the Bill.  I am picking up in particular 
a question of a discretionary trust.  I do not believe that available assets will be picked up by clause 85.  I raised 
that issue because it is a fairly well-known trick for debtors to place some of their assets in trusts.  Obviously the 
statute of Elizabeth has some capacity.  I do not see the courts being prepared to use the statute of Elizabeth 
against a debtor who has sufficiently early placed his assets into a trust.  That can be a discretionary trust.  The 
debtor can continue to receive funds under the discretionary trust and expend them because there is no way of 
creditors getting the funds held in the trust.  It seems there should be a capacity to appoint a receiver and say that 
if the debtor is to pay anything under a discretionary trust, the money should be paid to the creditor.  That might 
mean that the trust dries up as a source of funds for the debtor, but at least the person would not have access to 
the funds.  I refer to Alan Bond’s financier from Switzerland.   
Hon Nick Griffiths:  Bollag. 
Hon PETER FOSS:  That is his name.  I do not want to say another name that immediately comes to mind of a 
man who is concerned with water.  Bollag is the correct name.  He has a terrible inability to explain to people 
why he is so generous.  If someone is so generous to a substantial debtor - Mr Bond owes $1.5 billion but is 
doing very nicely despite that - there should be a process by which a receiver can be appointed to access the 
potential flow of money held under a discretionary trust.  That would require some sort of adjustment to division 
7.  There was a method of doing that previously.  A method of equitable execution could be used.  However, that 
has gone and it has not been sufficiently replaced.  I suggest that that matter should be looked at.   
Strangely enough, after having gone through all those previous provisions, I will now go back to the second half 
of the provisions that I mentioned earlier concerning time for payment and deferred payment.  That is a little 
unusual.  I can see why it is included in the legislation.  However, at first blush there do not seem to be any 
consequences for not complying with a time for payment order or an instalment order.  However, division 8 
explains what happens.  There is a process whereby people can apply under a default inquiry.  It is quite a good 
process because it enables directors to be sent to jail, which is a good idea.  That is a very useful process.  A 
judgment order is made against a company and a time for payment is imposed.  If the money is not paid, the 
person who is owed the money would get hold of the directors.  If it is possible that the directors could have paid 
the money, they would be sent to jail.  That is a very good idea and might even work.  It works also with 
partnerships.  That is a good way of improving that provision.   

I refer to other administrative matters.  I have raised the question previously in earlier general comments on 
clauses 106 and 111 of the provisions relating to de bonis.  Interestingly enough, I have found the quote I was 
looking for earlier.  Unfortunately, somebody has translated the quote of McGarry.  It was quoted in the case of 
Roman Polanski v The Conde Nast Publications Inc.  It is an unusual case.  Reading the facts, I can see that the 
case is quite salacious.  I refer to Re Swaptronics Ltd and a quote by McGarry.  To get the actual Latin, people 
will have to search for it and see how dreadful it was.  I forget what was said in that case.  A litigant who threw a 
brickbat at a judge but missed had his right hand chopped off and nailed to a gibbet; he was thereafter hanged in 
the presence of the court.  I am not sure what would have happened to him if his aim had been better.  In any 
event, we have come a long way since then.   

Hon Nick Griffiths:  He would have lost both hands.   

Hon PETER FOSS:  Before being hanged.  The other part was dealt with in here.  That is the part that relates to 
the Supreme Court, in which orders that are not related to the payment of money are to be dealt with as a 
contempt.  As can be seen, we have come a long way in dealing with contempt cases than from the time 
McGarry referred to, when a person who threw a brickbat at a judge was hanged.   
All in all it is a good Bill.  However, it could have been better.  It almost gets better towards the end.  I suspect 
that is because of where the instructions came from.  The part that I found difficult and laborious came out of the 
Local Court, which is a pity.  The style there is for excessive administrative detail.  In the enforcement of the 
Supreme Court judgments there is very little at all.  It virtually leaves it to the court to deal with it.  I have 
practically no comments to make on part 5 because I do not need to.  It is in three sections and is very open and 
easy to understand.  However, most of the Bill is taken up with fine little administrative detail over the minor 
types of collections.  I do not say that entirely by way of criticism of the process that came out of the Local 
Court; it is partly due to the fact that it is a more controlled process than that used by the Supreme Court.  All 
these matters will go to the Supreme Court.  If I have a criticism of the Bill, it is the drafting instructions.  Too 
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much of the procedure book has been stuck in the Bill.  A lot of it could have been left more simply and to the 
rules.  Perhaps the Bill could have included a much broader statement of the processes.   
Standing back from the Bill, I get the feeling that somebody should grab it and redo its beginning.  I remember 
when, as Attorney General, I tried to suggest that that be done.  As far as I can see, we have not ended up with 
much of a change.  It is not a bad job as far as the drafting is concerned.  I do not think the problem is with 
parliamentary counsel.  Parliamentary counsel - I think I can guess from the style who might have drafted the 
Bill - has done a good job with the drafting, generally speaking.  I have raised the policy matters that we will 
need to deal with.  I know that the minister has taken note of them and will think them over.  They are the ones 
that we have to concentrate on.  We cannot do much about the other criticism.  I raised the possibility of some 
little loopholes, and I hope that they will be addressed.  Overall, the Opposition is justified in supporting the 
second reading of this Bill.  We look forward to seeing some positive contributions from the Government when 
it responds to the matters I have raised in the Committee of the Whole.   

HON GIZ WATSON (North Metropolitan) [5.22 pm]:  I rise to comment on this Bill on behalf of the Greens 
(WA).  By and large, we are supportive of this Bill and accept the objectives as stated in the second reading 
speech of providing an efficient, flexible, unified and statewide civil judgment enforcement system in the 
Magistrates, District and Supreme Courts.  We acknowledge that this Bill is part of a package of seven Bills that 
will reform the lower courts.  By and large, we are supportive of that; however, I will raise a number of queries, 
some of which have come to me by way of correspondence.  I am grateful to have received a briefing on this Bill 
a couple of days ago.  That briefing included some notes, which have aided my understanding of the Bill.  As I 
understand from the information provided - this goes to the issue of seeking to provide an efficient and flexible 
system - as a cross-jurisdictional issue, the current system enforcing judgments in civil courts is seen to be 
inefficient and confusing to users because legislatively separate Acts and rules govern the procedures of superior 
and lower courts.  Not only are there inconsistencies between the rules, but also remedies available in one 
jurisdiction are not available in another.  I also acknowledge that a number of recommendations made by the 
Law Reform Commission have been enacted by the Government in this Bill.  Two reports, in particular, affect 
civil judgment enforcements.  The first is a December 1995 report entitled “Enforcement of Judgements of Local 
Courts”.  The second is a June 2001 report on writs and warrants of execution.  I acknowledge that a 
considerable amount of thought has gone into preparing this Bill.   

I will raise some matters that have been referred to me by way of correspondence.  I have received 
correspondence about this Bill from three people: Mr Ken Steer, the Perth Local Court Bailiff, Mr Allen 
Mitchell, the Bunbury Local Court Bailiff and Mr Peter Smith, the Midland Local Court Bailiff.  They have 
written to me separately.  They have raised a number of matters, some of which they raise in common and some 
of which they raise individually.  I will alert the Chamber to some of those concerns.  I refer to a letter that was 
addressed to Hon Jim Scott from Mr Ken Steer, the Perth Local Court Bailiff.  He writes -  

I understand that the Civil Judgments Enforcement Bill recently passed the third reading in the 
Legislative Assembly and is now before the Legislative Council.  I am somewhat concerned about a 
number of clauses in that Bill and feel that the Bill should receive very close scrutiny in the Legislative 
Council.   

I was appointed Bailiff of the Perth Local Court late in December, 1984, a position I still hold.  Under 
the terms of the proposed Act as read with Clause 148 of the Courts Legislation Amendment and 
Repeal Bill 2003, my appointment will be terminated as will the appointments of my staff of nine 
Assistant Bailiffs.  No compensation is offered.  However the Acts, if passed, make provision for an 
entitlement to appoint as Bailiff for a two year ‘transitional’ period, albeit by way of contract with the 
Sheriff.  After that period the appointment would again cease and would then be open to competitive 
tendering.  

Clauses 109 (6) and 111 of the Civil Judgments Enforcement Bill relate to the delegation of certain 
powers to the Bailiff by the Sheriff, the absence of liability of the Sheriff or of the State and also to a 
lack of protection for a Bailiff who is not a public servant or a police officer.  At present I am afforded a 
measure of protection under Section 26 of the Local Courts Act, 1904 - ‘Indemnity to persons acting 
under this Act’.  It appears that as Bailiff I will no longer be given any protection.  This may lead to 
very expensive professional indemnity insurance and viability of this office will obviously be affected 
in this regard.   

Clause 81 of the Bill relates to the forcible entry by the Sheriff and Bailiff into dwellings, an action 
specifically denied the Sheriff and Bailiff at present.  I find this new power to be a serious invasion of 
privacy.  As a Bailiff of 19 years, and Sheriffs Officer of 12 years before that, I cannot really see the 
worth of forcible entry into private homes and residential units, particularly where common property 
rights may prevail.  It is my view that if forcible entry to dwellings is to be included in the Act, then any 
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Order made for forcible entry should be a judicial one and not come from the Sheriff, a public servant.  
Similarly, I believe the power under Clause 75 (d) enabling the Sheriff to seize computers to allow print 
outs and examination of computer records, when the computers are taken forcibly from dwellings, 
could be a serious breach of personal privacy.  

I now refer to a letter from Mr Peter Smith, the Midland Local Court Bailiff.  He raises a couple of other matters.  
His letter, dated 24 March 2004, is addressed to me.  It reads -  

Under the bill the Sheriff of WA is the enforcer of civil judgments for all three jurisdictions and he has 
the power to delegate to the Bailiffs.  I have no problem with that except that under existing legislation, 
specifically Section 26 of the Local Court Act I am protected whilst acting in the course of my 
appointment.  This bill removes that protection and I am liable for my actions - there is no protection 
from the Sheriff or the State of WA.  As the civilian Bailiffs will enforce in excess of 95% of the State’s 
civil judgments the Bailiffs have become uninsurable.  Section 111 of the Bill offers protection for 
police officer bailiffs and civil servants, but not us.  This is most unfair and discriminatory.  It may be 
impossible to perform our functions if we cannot get insurance.   

My second concern relates to the lack of availability of data held by government departments and 
agencies.  The Attorney General in a radical move has given the Sheriff the power to break and enter a 
home.  A man’s home is no longer his castle which to me is a huge invasion of privacy.  Yet I cannot 
ring the Police, Western Power, Water Authority or similar and simply ask for an address of a debtor.  
If the Attorney General is serious in what he says are the reasons for breaking into a house then surely 
getting an address is less of an invasion.   

I seek your assistance in the House to having two simple amendments moved to cover these two 
problems.   

The final correspondence is from the Bunbury Local Court Bailiff, Mr Allen Mitchell.  Mr Mitchell wrote to me 
on 26 March in the following terms - 

I am the appointed Bailiff for Bunbury, a position I have held for over 20 years.  I desire to alert you to 
sections of the Civil Judgments Enforcement Bill 2003 that went through a third reading in the 
Legislative Assembly on 11/3/2004. 

Sections 109 (6) and 111 relate to liability and protection for a public servant or police officer who is a 
bailiff.  It will not offer protection for myself as a bailiff.  Under Section 26 of the current Local Courts 
Act I have enjoyed protection as a civilian bailiff. 

Sections 75, 81 and 96 (04) relate to power of entry.  Under Section 81 - a bailiff “using any force and 
assistance that is reasonably necessary in the circumstances, may enter any real property in which the 
judgment debtor has a saleable interest”.  I desire to alert you to the danger of the extraordinary 
unprecedented power under Section 81.  I have not had the power of entry right and don’t believe it has 
been necessary. 

In the explanatory memorandum to the Civil Enforcement Bill on page 37 it is stated “The WA Bailiff 
system (which is essentially private) is rated as the most effective in Australia and the civilian bailiffs 
all meet the criteria to be classified as small businesses and therefore enjoy a level of Government 
support”. 

My present appointment ceases with the introduction of the new Act.  I am to be appointed for a 2 year 
transitional period, at the end of which, my position will be subject of a tender process. 

Debate interrupted, pursuant to standing orders. 
 


